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THE UTAH COURT OF APPEALS 
ROBERT and KATHLEEN SULZEN, : APPELLANTS' BRIEF 
individually, and, as guardians 
of BRANDON JAMES HOLTON, 
Plaintiffs/Appellants, : 
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JURISDICTION 
This Court has jurisdiction in this matter pursuant to 
the pour-over order from the Utah Supreme Court dated April 30, 
1997. 
STATEMENT OF ISSUES AND STANDARD OF REVIEW 
1. Did the trial court err when it refused to permit the 
plaintiffs to amend their Complaint to correct the error in the 
heading of the Complaint? 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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This issue is a matter of law which is reviewed for 
correctness without deference to the findings of the trial court. 
Utah Dept. Of Environmental Quality v. Wind Petroleum, 881 P.2d 869 
(Utah 1994). 
DETERMINATIVE STATUTORY PROVISIONS AND CASE LAW 
None. 
STATEMENT OF THE CASE 
On July 25, 1994, Elizabeth Holton was killed by a 
falling rock dislodged by Seth Jeppesen and Shaun Carstensen. Ms. 
Holton was survived by her minor son Brandon, who is still a minor. 
A lawsuit was filed on June 24, 1996, which, in the body 
of the Complaint, clearly and specifically identified Seth Jeppesen 
and Shaun Carstensen as the negligent parties. The heading of the 
Complaint, however, was wrong in identifying the parents of the 
respective boys as their guardians and the named defendants rather 
than the boys themselves as defendants. Defendant's moved to 
dismiss the Complaint because no claim was asserted against the 
parents. Plaintiffs moved to amend the Complaint to revise the 
heading to correctly name the boys as the proper defendants. 
Plaintiffs' motion was denied and the Complaint was dismissed. It 
is from the orders of dismissal that plaintiffs now appeal. 
STATEMENT OF THE FACTS 
1. On July 25, 1994, Brandon Holton's mother, Elizabeth 
Holton, was killed by a falling rock at the Hanging Rock picnic 
2 ^ 
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area in American Fork Canyon. 
2. The rock which killed Elizabeth Holton was dislodged 
by Seth Jeppesen and Shaun Carstensen. 
3. At the time of his mother's death, Brandon Holton 
was, and still is, a minor. 
4. At the time of Elizabeth Holton's death, Seth 
Jeppesen and Shawn Carstensen were, and still are, minors. 
5. On June 24, 1996, minor Brandon Holton's guardian, 
Robert Sulzen, filed a Complaint, which in its body alleged that 
Seth Jeppesen and Shaun Carstensen "negligently and carelessly 
dislodged a rock weighing 2 0 to 25 pounds as they climbed above the 
vertical cliff face. The rock rolled down the mountainside and 
fell over the edge of the vertical cliff, where it struck Elizabeth 
Holton on the head" causing her death. 
6. However, the case had been incorrectly styled as 
"Anita Williams, mother and general guardian of Seth Jepson; and 
Barry Carstensen, father and general guardian of Shaun Carstensen" 
instead of correctly reading "Seth Jeppesen, by and through his 
general guardian, Anita Williams; and Shaun Carstensen, by and 
through his general guardian, Barry Carstensen". 
7. Defendants filed motions to dismiss alleging the 
Complaints failed to state a cause of action against Anita Williams 
and Barry Carstensen. 
8. Plaintiffs moved to amend the heading of the 
3 
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Complaint to properly identify as the defendants Seth Jeppesen and 
Shaun Carstensen, so that the heading corresponded with the 
allegations set forth in the body of the Complaint. 
9. Defendants objected and defendant Carstensen alleged 
that any amendment was untimely because the statute of limitations 
had run, preventing any claim against either Seth Jeppesen or Shaun 
Carstensen. 
10. The Court granted the defendants' motions saying that 
"It further appears that the claim against the new defendant [Seth 
Jeppesen and Shaun Carstensen] may be legally insufficient or 
futile, for failure to give notice, and failure to serve during the 
appropriate time frame.'' Over plaintiffs' objection, an order was 
entered saying the dismissal was with prejudice. 
SUMMARY OF THE ARGUMENT 
The trial Court erred when it refused to permit 
plaintiffs to amend the heading of the Complaint to correspond with 
the allegations set forth in the body of the Complaint which 




The trial court erred when it refused the plaintiffs the 
opportunity to amend their Complaint. 
The trial court erred when it observed, as a basis for 
4 
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its ruling, that the statute of limitations had likely run on 
Brandon Holton's wrongful death claim against Seth Jeppesen and 
Shaun Carstensen. 
The case of Switzer v. Reynolds, 606 P.2d 244 (Utah 1980) 
is directly on point and requires a reversal of the trial court's 
order. As a matter of law, the trial court erred when, as a basis 
for its ruling, it observed that the statute of limitations had 
expired, making any request to amend the heading of the Complaint 
futile. 
In Switzer, Gordon Switzer was killed on June 24, 1963, 
when a large tractor shovel machine he was operating overturned in 
Parley's Canyon. Shortly after his death, Mr. Switzer's wife filed 
a claim with the Utah State Industrial Commission on behalf of the 
Switzer's minor children. There was no recovery in that forum, 
apparently due to the bankrupt status of the employer. 
In October, 1974, Mrs. Switzer had herself appointed 
guardian ad litem for the five minor children and filed a wrongful 
death Complaint on their behalf. A summary judgment was granted on 
the ground that the claim was barred by the statute of limitations. 
The Utah Supreme Court reversed the trial court's decision because 
it ruled that Section 78-12-36(1) tolled the wrongful death statute 
during a minor child's minority. It was the ruling of the Switzer 
court that "Since the cause of action is a personal property right 
of the heir, it would be consistent with prior interpretations of 
5 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Utah law to hold the limitation period is tolled during the period 
of the minor heir's disability." Switzer at 247. Indeed that was 
exactly the Court's conclusion. ". . . the conclusion is 
compelling that the limitation period of Section 78-12-28(2) is 
tolled by Section 78-12-36(1), in an action for wrongful death 
pursuant to Section 78-11-7." Switzer at 249. 
In reaching this conclusion, and in explanation of its 
decision, the Switzer Court at 246 cited to 85 A.L.R.3d 162 Anno.: 
Minority of Surviving Children As Tolling Limitation Period For 
State Wrongful Death Action when it said: 
The annotation points out where the cause of 
action is in the child as opposed to the 
personal representative of the decedent, the 
limitation period for wrongful death was 
subject to being tolled during the infancy of r 
a person entitled to bring the action. 
Furthermore, where the cause of action was 
deemed a property right, belonging to the .;,,... '... 
child by reason of the wrongful death, statute, 
the limitation period was tolled due to 
infancy, although the guardian failed to bring 
suit within the limitation period. Citing to - 2 
Texas Utilities Co. v. West, Tex. Civ. App., 
59 S.W.2d 459 (1933) . 
Our Supreme Court has concluded that in Utah, under our 
type of statute, the minor child's right to bring a wrongful death 
claim is "a personal property right of the heir". Switzer at 247. 
Therefore, whether or not Brandon Holton's claim was filed within 
two years of the date of death of his mother or within two years of 
date of appointment of the Sulzens as his guardians makes 
6 
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absolutely no difference because the wrongful death statute is 
absolutely tolled during his period of minority. See also Matter of 
Estate of Garza, 725 P. 2d 1328 (Utah 1986) . A wrongful death 
action on behalf of the minors was commenced three years after the 
death of their mother. Our Supreme Court said: 
However, since the claimants in this case, the 
children of the deceased, are minors, the two-
year statute of limitations is tolled during 
their minority by U.C.A., 1953, Section 78-12-
36(1). Switzer v. Reynolds, 606 P.2d 244 
(Utah 1980). The two-year period being 
tolled, the wrongful death action is not 
barred; therefore, the claim is "not barred 
earlier by other statute of limitations." 
The case of Hamilton v. Vaden, 721 P.2d 412 (Okla. 1986) 
is also directly on point. In 1978, plaintiff's mother was killed 
in a car accident. The plaintiff was a minor at the time. An 
administrator for the estate of the deceased mother was appointed. 
He filed a wrongful death lawsuit, but dismissed it in 1980. The 
case was not refiled. In 1984, the minor boy's natural father 
filed a wrongful death claim on behalf of his son. A statute of 
limitations defense was raised, as was a defense that the case had 
been previously filed then dismissed. The Oklahoma Court said at 
416: 
The defendants also suggest that because Nekia 
Hamilton was represented by his father and 
next friend in the original action, he was no 
longer disabled by his minority, and that 12 
O.S. 1981 Section 96 would, therefore, not 
toll the statute of limitations. However, the 
7 
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defendants do not cite any cases which would 
support this position, nor does our research 
reveal any; indeed what we have found 
contradicts this contention. The general rule 
is that after a guardian ad litem has been 
appointed for a minor, the guardian has the 
right, but not the obligation, to sue within 
the prescribed period of limitation. The 
guardian's failure to bring suit or the 
discontinuation of a suit within the statutory 
period does not prejudice the minor's rights. 
The action is not barred by the two-year 
limitation until one year after the disability 
of infancy has been removed. 
Thus, there was no legitimate legal reason that Seth 
Jeppesen and Shaun Carstensen were not substituted into the case as 
the proper defendants by way of amendment to the original action. 
Not only did the trial court err in refusing plaintiffs 
the opportunity to amend the Complaint, but the amendment relates 
back to the time of the original filing; therefore, even had our 
Supreme Court not previously decided the case of Switzer v. 
Reynolds, the amendment would not be untimely. 
Plaintiffs were entitled to amend the Complaint to cure 
the misnomer in the pleading caption under the liberal amendment 
rule of Rule 15(c) of the Utah Rules of Civil Procedure. The 
plaintiffs' motion was based on Utah Rule of Civil Procedure 15(a). 
Further, because amendments relate back to the date of filing of 
the Complaint when the claim "asserted in the amended pleading 
ar[ises] out of the conduct, transaction, or occurrence set forth 
or attempted to be set forth in the original pleading," the 
8 
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defendants' motions to dismiss are moot. Utah Rule of Civil 
Procedure 15(c). / 
The test to determine whether a particular amendment 
should relate back under Federal Rule of Civil Procedure 15, which 
is identical to Utah Rule of Civil Procedure 15, was articulated in 
Schiavone v. Fortune and is used by Utah courts. Schiavone v. 
Fortune, 477 U.S. 21, 106 S.Ct. 2379, 91 L.Ed.2d 18 (1986); See 
Wilcox v. Geneva Rock Corp., 911 P.2d 367, 370 (Utah 1996)(using 
the Schiavone test in analyzing whether amendments relate back). 
In Schiavone, the United States Supreme Court stated that relation 
back under Rule 15(c) was dependant upon four factors: 
(1) the basic claim must have arisen out of 
the conduct set forth in the original 
pleading; (2) the party to be brought in must 
have received such notice that it will not be 
prejudiced in maintaining its defense; (3) 
that party must or should have known that, but 
for a mistake concerning identity, the action 
would have been brought against it; and, (4) 
the second and third requirements must have 
been fulfilled within the prescribed 
limitations period. 
Schiavone v. Fortune, 106 S.Ct. 2384. 
The proposed amended Complaint arises out of the conduct 
set forth in the original Complaint. Plaintiffs' Complaint alleges 
that Shaun Carstensen and Seth Jeppesen negligently and carelessly 
caused the death of Elizabeth Holton. Although the caption 
mistakenly lists their parents first, the basic claim against Shaun 
9 
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Carstensen and Seth Jeppesen remains the same, and did arise out of 
the incident described in the original pleading. Therefore, even 
disregarding Switzer, the original Complaint was filed in a timely 
manner. Therefore, the first prong of the Shiavone test is met. 
The second and third prongs of the Schiavone test are 
interrelated. Schiavone v. Fortune, 106 S.Ct. 2379,2384 (1986). 
Rule 15(c) requires that a substituted party have sufficient notice 
such that no prejudice will result. Id. Sufficient notice is 
imputed to a substituted party having an identity of interest with 
the originally named party. Doxey-Layton Co. v. Clark, 548 P. 2d 
902, 906 (Utah 1976)(carving out an exception to prohibition on 
party substitution relating back). 
The requirement that a party have notice before a 
proposed amendment may relate back was addressed in Vina v. 
Jefferson Ins. Co. . 761 P.2d 581, 587 (Utah App. 1988) . In Vina v. 
Jefferson Ins. Co, when an insured suing their insurance company 
moved to amend to add an insurance salesman, the court denied the 
motion because the salesman, as a third-party, did not have notice 
of the plaintiff's claims. id. The instant case is 
distinguishable from Vina in that the tortfeasors in the instant 
case did have notice of this lawsuit. See Denver v. Forbes, 26 
F.R.D. 614 (1960)(allowing amendment to substitute name of daughter 
for mother where insurance company knew surrounding facts). 
The extent of notice required for Rule 15 relation back 
10 
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was defined in Tretter v. Johns-Manvilie Corp., 88 F.R.D. 329,331 
(1980) . The court stated that "the notice need not necessarily 
have been formal [the party] must have heard of the filing of the 
lawsuit." Id. At 331. In the instant case, the tortfeasors, 
living with the served parties, knew this lawsuit had been filed. 
Shaun Carstensen and Seth Jeppesen had notice required by Rule 
15(c). Therefore, the notice requirement of the Schiavone test is 
met. 
The third prong of the Schiavone test turns on whether 
the substituted party has a sufficient "identity of interest" with 
the originally named party so that no prejudice will result from 
the change. The concept of u[i]dentity of interest generally means 
that the parties are so closely related . . . that the institution 
of an action against one serves to provide notice of the litigation 
to the other" therefore, no prejudice results. C. Wright and A. 
Miller, Federal Practice and Procedure, Section 1499 (1971). 
Generally, new parties may not be substituted to a 
lawsuit after the statute of limitations has run. However, Utah 
courts recognize an exception to this principle. Doxey-Layton Co. 
v. Clark, 548 P. 2d 902,906 (Utah 1976) . The Utah Supreme Court, in 
Doxey-Layton, stated that new parties may be substituted "when new 
and old parties have an identity of interest; so it can be assumed 
or proved that the relation back is not prejudicial." Doxey-Layton 
Co, 548 p.2d at 906. The Doxey-Layton court further stated that 
11 
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the "rationale underpinning this exception is one which obstructs 
a mechanical use of a statute of limitations; to prevent 
adjudication of a claim. Such is particularly valid where . . . the 
real parties in interest were sufficiently alerted to the 
proceedings, or were involved in them unofficially, from an early 
stage." id. In Doxey-Layton, the court held that the heirs had a 
sufficient "identity of interest" with the initial defendants such 
that the substitution of parties was allowable under Utah Rule of 
Civil Procedure 15(c). Id. at 906. See a2so Russell v. Standard 
Corp.. 898 P.2d 263, 265 (Utah 1995) (applying Rule 15 only where 
parties are so closely related . . . that notice of action against 
one serves to provide notice of the action to the other). Here, 
the substituted parties were the children of the named defendants. 
Their conduct was specifically addressed in the original Complaint. 
These parties are so closely related, having such an identity of 
interest, that there can be no legitimate argument to a prejudicial 
lack of notice. 
A recent Utah Supreme Court case dealt with the issue of 
a mistaken caption. In Wilcox v. Geneva Rock Corp., the defendant, 
similarly to the defendants in this case, "moved to dismiss for 
failure to state a claim upon which relief [could] be granted on 
the grounds that [the plaintiff] had filed the Complaint against 
the wrong entity." Wilcox v. Geneva Rock Corp., 911 P.2d 367, 368 
(Utah 1996). The plaintiff contended that "the mistaken name in 
12 
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the Complaint was a nonprejudicial misnomer, not a fatal defect 
which would justify dismissal. . . and that the misnomer should be 
corrected by amendment and moved for leave to amend the caption of 
the Complaint." Id. The trial court dismissed the Complaint on the 
grounds that the plaintiffs had failed to state a claim upon which 
relief could be granted "due to the misnaming of defendant in the 
pleading." Id. The Utah Supreme Court, relying on the Doxey-Layton 
exception to substitution of parties agreed that a mistake in the 
caption was not a fatal defect and that the mistake should be cured 
by amendment relating back. Wilcox v. Geneva Rock Corp., 911 P.2d 
367, 370 (Utah 1996). The court therefore reversed the trial 
court's dismissal of the plaintiff's claim. Id. The Utah Supreme 
Court instructed the trial court to allow the plaintiff to "amend 
the pleadings to correct the misnomer so that the case may proceed 
on its merits." Wilcox, 911 P.2d at 371. 
The final prong of the Schiavone test requires that the 
second and third requirements be met prior to the running of the 
statute of limitations. Schiavone v. Fortune, 106 S.Ct. 2379,2384 
(1986) . The action in this case was commenced prior to the 
expiration of the statute of limitations, because a minor's claims 
are tolled during minority. Therefore, the fourth requirement of 
the relation back test has been satisfied. 
Lastly, there was no decision on the merits in this case 
deciding whether Seth Jeppesen and Shaun Carstensen were or were 
13 
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not negligent. Plaintiffs requested the Court enter its orders 
specifically recognizing there was no decision on the merits. This 
was not done. In fact, there was no holding at all regarding the 
conduct of the boys. Plaintiff objected, citing the case of Madsen 
v. Borthick, 769 P.2d 245 (Utah 1988). It was error, as a matter 
of law, for the Court to enter any order other than the one "not on 
the merits" absent a trial of that issue. '" f * ...;•*•• 
C O N C L U S I O N •-••-'-' * 
The trial court's observation that the statute of 
limitations had run as a basis for its refusal to permit amendment 
of the heading of the original Complaint was in error. 
The body of the Complaint clearly identified the 
negligent parties and the negligent conduct. It was error not to 
permit the amendment of the heading to reflect the correct parties. 
The order of the trial court should be reversed. 
, Dated this // day of ^ ^ S w ^ , 1997. 
:
 MARQUARDT, HASENYAGER & CUSTEN 
14 
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RECEIVED JAN 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ROBERT AND KATHLEEN SULZEN, 
individually, and as 




ANITA WILLIAMS, mother and 
general guardian of SETH 
JEPSON; and, BARRY CARSTENSEN, 
father and general guardian 
of SHAUN CARSTENSEN, 
Defendants. 
MINUTE ENTRY 
CASE NO, 96Q904524 
Defendant Barry Carstensen's Motion to Dismiss came before the 
Court for consideration pursuant to Rule 4-501, Defendant Barry 
Carstensen's Motion was filed and a Memorandum in support thereof. 
Plaintiffs responded through their Motion to Amend Complaint and 
Memorandum in Support of Motion to Amend Complaint, and defendant 
Barry Carstensen responded- For the reasons set forth in the 
Memorandum submitted by defendant Barry Carstensen, the Motion to 
Dismiss is granted. 
Counsel for said defendant is to prepare an Order. 
Dated this A / day of January, 1997. 
>HEN STEPH /L. HENRIOD 
DISTRICT COURT JUDGE 
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Robert C. Keller 
Attorney for Defendant Anita Williams 
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Joseph J. Joyce 
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Attorneys for Defendant Carstensen 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ROBERT AND KATHLEEN SULZEN, 
individually, and as 




ANITA WILLIAMS, mother and 
general guardian of SETH 
JEPSON; and, BARRY CARTENSEN, 
father and general guardian 
of SHAUN CARTENSEN, 
Defendants. 
MINUTE ENTRY 
CASE NO. 960904524 
Plaintiffs' Motion to Amend the Complaint came on before the 
Court pursuant to notice and Rule 4-501. Plaintiffs' Motion and 
the Memorandum in Support has been filed, and a Memorandum in 
Opposition has been filed by defendant Barry Carstensen. 
Plaintiffs' Amended Complaint asserts no new or additional 
facts which would effect a change in the issues set forth in the 
pleadings. 
It further appears that the claim against the new defendant 
may be legally insufficient or futile, for failure to give notice, 
and failure to serve during the appropriate time frame. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
SULZEN V. WILLIAMS <• ' PAGE TWO f.l MINUTE ENTRY 
Plaintiff's Motion to Amend is therefore denied. 
Dated this _day of December, 1996. 
EflpE^ J ^ K JiENRI Ob JST 
S T S ^ USE0^f OSBECTfON OF JUOQC 
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